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CHAPTER-6

Public Private Partnership (P.P.P.)
66. Public-Private Partnership (P.P.P.)--

(1) A Department may in the interest of economy and efficiency, decide to outsource certain
services being provided by the Government under a PP P. arrangement.

(2) The procedure for selection of the private partner shall be such as given in Chapter-4
(Procurement of Services) and Chapter-5 (Qutsourcing of Services).

67. Public-Private Partnership (P.P.P.) in Infrastructure Projects--

(1) Public-Private Partnership (P.P P} in infrastructure projects typically involve transfer of
public assets, deiegation of governmental authority for recovery of user charges, private control of
monopolistic services and sharing of risks and contingent liabilities by the Government Protection of
user interests and the need to secure value for public money, as such, demand a more rigorous
treatment of these projects.

(2) Predictability and risk mitigation are key to successful Public-Private Partnerships. They
shall require a framework that can assure the private investor of a market driven return at reasonable
levels of sk, and the user of adequate service quality at an affordable cost. The nature of the risks and
the involvement of many participants including project sponsors, lenders, Government agencies, and
regulatory authorities, the terms of the project agreements as well as the tendering arrangements
being complex, should involve detailed legal and contractual agreements that clearly set forth the
risks, rewards and obligations of various participants. .

(3) Applicability--

(a) These guidelines will apply to all PPP. projects sponsored by Government Depar-tme'nts
or State Public Sector Undertaking (PSUs), statutory authorities or other entities under
their administrative controf.

{b) The procedure specified herein willapply to all P.P.P. projects with capital costs exceeding
Rs.5,00,00,000/- (Rs. Five crore) or where the underlying assets are valued ata sum greater
than Rs.5,00,00,000/- (Rs. Five crore)

(c) P.PP. projects with capital cost underlying asset value of less than Rs.5,00,00,000/- (Rs.
Five crore) shall be processed as per existing procedures. The Ad ministrative Department
shall seek the concurrence of the Finance Department and the Competent Authority before
invitation of bids.

(d) Projectidentification--
The Adminsstrative Departmentwill identify the projects to be taken up through PPPs. and

undertake preparation of feabibility studies, project agreements etc. with the assistance
of legal, financial and technical experts as necessary.

(4) Inter Departmental Consultations--

The Administrative Departments may, if deemed necessary, discuss the details o¥the project
and the terms of concession agreement in an inter-department committee and commertts, if any,

may be incorporated or annexed to the proposal for consideration of the Government/Competent
Awghority )
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(5) In principle approvai of Project--

¥

The Administrative Department shall then seek clearance/concurrence of the Finance
Department, Planning Departmentand from the Competent Authority/approprate level in the Government
as-per Rules of Business. While seeking clearance/concurrence of Planning/Finance Department, the
Administrative Department, should provide information about the proposed project in Annexure | & Ii.

{B) Expréssion of Interest--

Following the ‘in principle’ clearance of Government/Competent Authority, the Administrative
Departments may invite expressions of interest in the form of Request for Qualification (R.F.Q ) tobe
foliowed by short-listing of pre-qualified bidders.

(7) Two Stage Process--

The bidding process for P P.P. projects is divided into two stages. The First stage is generally
referred to as Request for Qualification (R.F.Q.) or Expression of Interest (EOI) The objective is to
short-list eligible bidders for stage two of the process. In the second and final stage, generally referred
to as the Request for Proposal (R.F.P.) or invitation of financial bids, the bidders engage in a
comprehensive scrutiny of the project before submitting thesr financial offers.

(8) Request for Qualification (RFQ}-

The R F.Q. process should aim at short-listing and pre-qualifying applicants, who will be asked
to submit financial bids in the R.F.P. stage. The objective is to identify credible bidders who have the
requisite technical and financial capacity for undertaking the project. In order to encourage greater
participation from credible domestic and intemnational investors, the R.F.Q. document should not require
respondents to incur significant expense in preparing a response. The information sought for the purposes
of pre-qualification should generally be restricted to technical and financial capabilities that are relevant
to the project. Such information should be precise and quantified so that the process of short-listing is
fair and transparent, and does not expose the Government to disputes ar controversy.

(9) Number of bidders to be pre-qualified--

The number of bidders to be pre-qualified and short-listed for the final stage of bidding i.e. the
R F P stage needs careful consideration. On the one hand, the number should be adequate for ensuring
reai competition in bidding. On the other hand, a large number of short-listed bidders could dampen
participation by serious bidders, thus diluting competition.

(10) About five pre-qualified bidders should be considered as an international best practice for
securing high quality bids. In case short-isting is to be done for two or three projects at the same time,
the number of short-listed bidders could be increased to 7 and 10 respectively. For this purpose, 3 fair
and transparent system of evaluation atthe R.F.Q. stage would be necessary.

(11} Specifying stringent pre-qualification criteria--

While stringent eligibility criteria would ensure pre-qualification of bidders well suited for the
R FP stage, it would also effectively reduce the number of qualified bidders. A balance, therefore,
needs to be drawn for serving the objective of pre-qualifying a reasonable number of suitable bidders for
the RF.P. stage. The principles for determining the eligibility criteria such as technical and financial
capacity should be formulated keeping these considerations in view.

(12) Evaiuation Criteria--

The criteria for short-listing of bidders should be divided into technical and financial parameters
25 stated below -- :
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(a) Technical Capacity--

The applicant should have acquired sufficient experience and capacity in building infrastructure
projects. This can be measured either from the construction work undertaken/commissioned
by him, or from revenues of Build Operate Transfer (8.0.7.)/ Build Own Operate Transfer
(B.0.0.T) etc. projects, or from bath, during the 5 years preceding the appiication date.
Eligibility conditions, as necessary, may also be stipuiated in respect of Operation and
Maintenance (O&M) experience. The technical capacity of bidders can be assessed on the
following parameters - )

(i) Project’Construction Experience--Experience on eligible projects in the specified sector
or other core sectors should be considered for determining the technicat capacity of the
applicant.

(i) Operation and Maintenance (O&M) Experience--The applicant should have experience of
five years or more in operation and maintenance (O&M) of projects in the specified sector.
in the absence of such experience, the applicant may be required to enter into an operation
and maintenance (O&M) agreement with an entity having equivalent experience, failing
which the concession agreement would be liable to termination. While suggesting this
arrangement, it is proposed to provide sufficient flexibility for modifying these reguirements
to suit the needs of individual sectors/projects.

(b} Financial Capacity--

Applicants shouid have a minimum net worth equivalent to 25% of the estimated capital cost
of the project for which bids are to be invited. In the case of projects with an estimated cost of
Rs. 500,00,00,000 (Rs five hundred crore) or more, the requirement of net worth could be
suitably reduced, but should be no less than 15%. This would ensure that pre-quaiified
applicants have sufficient financial strength to undertake the project.

(c) Eligibility of Experience--

The members of the consortium, who claim experience or net worth in the R F.Q. must hold
at least 26% of the consortium’s equity. This condition is necessary for ensuring that only the
_experience of those members who have a substantial stake is counted for the purposes of
ore-qualification, and members with small equity holding are not added with the sole objective
of improving the ranking in pre-qualification.
(d) Technical evaluation at the R.F.P. stage--

" (i) Technical proposals of different bidders could vary significantly. Apart from the difficulties
in evaluating diverse proposals on a common set of parameters, such evaluation also
implies that instead of the government determining the assets and services to be provided
by the selected bidder, it is the technical bid that would tend to guide the outcome.
Logically, the Govemment should set the technical parameters and ask for financial bids
only, leaving sufficient flexibility for bidders to design and engineer the projectin a manner
that conforms to pre-determined standards and specifications, including service outputs.

(i) Incase of exceptionally complex projects where the project authority determines that the
bidders must submit their technical proposais/ pians, the requirements thereof should be
specified in detail and such proposals/ plans should be invited at the qualification stage,
either along with the initial applications or at an intermediate stage preceding the bid
stage. Only pre-qualified applicants should be invited to participate in the bid stage,
which shall only consist of an invitation to submit financial offers.

(13) Formulation of Project Documents--

(a) The documents that would need to be prepared would, inter-alia, include the various agreements
to be entered into with the concessionaire detailing the terms of the concession and the
rights and obligations of the various parties. These project documents would vary depending
on the sector and type of project. Typically, a P.P.P. will involve the concession agreement
that will specify the terms of the concession granted to the private »arty and will include the

rights and cbiigations of all parties. There could be associated agreements based on specific
requirements.
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Request of Proposals (R.F.P.), i.e. invitation to submit financial bids, should normally include
a copy of ali the agreements that are proposed to be entered into with the successful bidder.
After formulating the draft R F P, the Administrative Department would seek ciearance of the
Expenditure Finance Committee (E.F.C) and the competent authority before inviting the
financia! bids.

(14) Clearance by Expenditure Finance Committee(E.F.C.J=

(@)

The proposal for seeking clearar.ce of the Expenditure Finance Committee (E.F.C)shallte
sentin 3 copies in the format specified at Annexure-Hi & IV alongwith copies of all draft preiect
agreements and the Project Report. Before reference to the Expenditure Finance Commuttee
(E.F.C.), the views of the Law Department and other related Departments should have been
obtained by the Administrative Department '

The Expenditure Finance Committee (E. F.C.)would comprise of the following :--

(i) Principal Secretary/Secretary, Finance--Chairperson

(i) Principal Secretary/Secretary, Planning--Member

(iii) Principal Secretary/Secretary, Law--Member

() Principai Secretary/Secretary Administrative Department sponsoring the project--Member.

Committee may co-opt experts, if necessary. The E.F.C. would be serviced by the Planning
Department. Aspecial P.P.P. cell will be set up for this purpose in Planning Department.

After clearance of the Finance Department, the Adminisirative Department will seek the prior
approval of the Competent Authority/appropriate level in Government as per Rules of Business.

Financial bids may be invited after final approval of the Com petentAuthority!appmpriate level
has been obtained. '
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SoRTEve afudrcd
Uttarakhand Secretariat
a, g wof, dEagd
4 Subhash Marg. Dehradun
Phone (Off 10135: -2712100

. - , 01352712200
Chief SQCthaW ' (Fax)0135-2712500

?N}J‘; e
14 ;L ]

S.K Das

D.O. No. :93/PPP Cell/2008 \
Dated : [3 June, 2008
|' , .
Mlecal” ‘Pﬂlﬁlpal Secrctary/Secrctary, L N
qvgmmcnt of India has been promotmg Pubhc Private

wdsuncnt from private sector. for mecting the fund
trucmrc dcvelopmcnt and to capture the efficiencies of the Private

ofrl Uttarakhand has s;gncd an MoU with Dcpanmcnt of
Fconomlc Affaars (DEA) Government of {ndia tor promotion of PPP in thc State
wzth followmg Sch-lﬁC mandate among others. , .

B “Set up s PPP ocll whgch wxll act as adeor'to all the departments in project
| ""shucturmg, appra:sal c,apacxty bulldmg, projcct_ monitoring etc. '

}“o dcvclop a robust shclf of pro_lccts amcnable to PPPs.

. To adherc to thc followmg set of targets

A ‘n,f""
—ys

, a*; : ld out at lcast ﬁvc(S) prOJects with total cost of Rs 1,250 Crores In

2008 09 -
> Bld out at lcast ﬁve(S) pl‘OJCCtS w:th total cost of Rs 1,500 Crores in
o 2009 1o | - |

: > | VTo prcparc a “plan of pPP pl‘OjGCtS" in line with annual plan. :
D Ta cs(abhsha smglc wmdow” approval framework

To p}xt in plat,;p ﬁéﬂmﬂ\ﬁﬂd policy and rcgulatory & institutional mechanism
mt__h transp _:,p ses for hccnsmg, ﬁmnculg and rlsk sharing.

/f“ﬁ .}f‘,,,_,im. ekt T f.‘_“i:“}.'f“:‘, .:

s o Uuarakhand ‘vanous dqmmams havc takcn 8 few :mtnatwcs for PPP.
W "'i_thi? approval*of Hon"blc Chief Minister, a PPP cell has been setup in the -

D@pa.n‘tment of Plannmg to plan il out ‘and momtor PPP initiatives in the Statc.
- ‘ o (1) :




the draft State PPP policy is also being prepared and will be sent to you soon for
your valuablc commcnts beforc seeking approval from competent authority.

-fThc Govcrnmcnt of Uttarakhancl is also participating in the Technical-
Assxstancc (TA) programmc from Asian Development Bank (ADB) through
‘;‘:-Dcpanmcnt of Economic Aﬁ'alrs (DEA) Govemnment of India. Under the TA, one
| ‘_‘PPP:cxpcn and one MIS cxpcrt from ADB have already joined the PPP cell for a
?pcnocl of. threc (3) years. These experis from ADB are mtcgral part of the State PPP
‘ i'cell agd would be cngagcd full time in PPP projects mcludmg Project Appraisal and
.‘ff""S ; i g. Systcms Dcvclopmcnt Awareness and Capacity Building, Mnitoring

S 'I‘“Hr LY S e

_" -andEyaluauon etc.

| -'--“-“-,‘j‘-_f,Currcntly the PPP cell is housed in the Directorate of Economics and
, Statlstlcs, 100/6 Nashville Road, Dehradun (Phone 2655572). The PPP cell would

N vcry soon bc shaﬁcd to thc Sccrctanat

Thc PPP and MIS Expcrts arc high valued consultants having immense

' cxpcmsc in the1r respcct:ve fields, The state govcmmcnt has to ensure that the

- services of thcse experts are creatively and opnmaliy utilized. These experts will be
separately interacting with you and your Head of the Department.

These “expcrts from ADB would also be facilitating training and capacity
‘building' in your department. You are requested to identify and nommnate
officers/staff to carry out PPP assignments and ensure their stability in the

dcpartment.

- I'would request you to ensure that all proposals related to PPP are routed
‘through the PPP cell and direct the concemed officers of your department for
contmuous interaction with the PPP cell for development of potential PPP projects
in'your field.

I would like to apprise you that there exists funding schemes with -

;_‘Gpvcrnrlncnt of India for financing PPP projects viz Project Development Fund

(PDF) and Viability Gap Fund (VGF). Additionally Government of Uttarakhand is
f""ﬁna]izing a Viability Gap funding scheme to ensure viability of PPP‘proj ects.

~ As has been statcd carlier, some sporadic efforts have been made in the State

for taking up project in PPP mode by various departments and a number of models

have been adopted ~ some qualifying as PPP and others not so. This is not to say

that ‘the State has not made any effort for PPP. What is now required is

- mainstreaming PPP in a big way. A list of some of the projects some alrcady taken

up and some under planning is enclosed (this is not an exhaustive list)
' (52)




, cxperts as & whcn contacted, du'cct HOD:s to do the same and provide data and
",mfonpanon on- PPP initiative if any, taken by your department, potential of PPP
~prOJects mhcr expcrlcuoe/vncws on PPP, challenges and comments including

On June 3, 2008 a team from DEA headed by the Joint Secretary Mr Arvind
Mayaram ws:tcd us to review the progress of PPP initiatives in the State. On June 5,
2008ja'rcvxcw mcctmg, in New Delhi was jointly conducted by ADB and DEA with
-PPP. .,célls Of fifteen’ (IS) Statcs which are participating in the ADB TA. It was

*Obsc.rvcd m both thcsc mectmgs that our State, in comparison to other states, is

Meanwhllc I wou‘ld request you to kindly spare time to interact with PPP

succcss storxcs urgcntly

As a part of crcatmg and mamtammg a data repository as well, I would
rcquest you to provndc all the information on ongoing and complctcd projects in

- PPP mode.

An carly acuon w:ll be hlghiy appreciated.

Yours sincerely,

7

-
(S.K. Das)
_Shri/Smt
~Principal Secretary/Sectetary
- Department of
~ Government of Uttarakhand.
«Copyto :

L. - Additional Chief Secretary, Government of Uttarakhand

/ Principal Secretary (Finance), Govemment of Uttarakhand
/

S.K D;\"
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fs— fafr e=red=t i (consultancy assignments) @ made
sgaqi=e a4 (Project Development Work), &1 t#a  &id (Sole Source).
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2/4 7-INF
Government of India
Ministry of Finance
Department of Economic Affairs
(PPP Cell)

New Delhi, the 25" October, 2007

OFFICE MEMORANDUM

Subject : Panei of Transaction Advisers for PPP projects — a guide for use of the Panel.

The undersigned is directed to refer to this Department letter of even number
dated 22™ August, 2007 list of panel of Transaction Advisers and their contact details
to assist the agencies concerned with identifying and retaining transaction advisers. A
copy of “Panel of Transaction Advisers for PPP projects : A guide for use of the Panel” is
enclosed herewith for use of the panel of Transaction Advisers.

M“%-;\D?’
{V.K.Sikka)
. Section Officer (PPP)
To
1. Central Ministries/Organisation
2." Chief Secretary of the State Governments and UT
31 Nodel Officers for PPP Projects
4. .Firms/Consortia Empannelled as Transaction Advisers

- Copy to:

Sr. PPS to FS
PPS to AS{EA)
PPS to JSlinfra)

...............




=" |

WRA WIER
GOVERNMENT OF INDIA

Panel of Transaction Advisers
for PPP projects:
A guide for use of the Panel

Department of Economic Affairs
Ministry of Finance
Government of India

2007
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DISCLAIMER

The panel of pre-qualified Transaction advisors is neither exhaustive nor
conclusive. Department of Economic Affairs, Ministry of Finance, Government
of India reserves the right to review, modify, delete or add to the panel from
time to time. The empanelment of Transaction Advisers by the Department of

Economic Affairs, Ministry of Finance, Government of India is only an enabling
provision. The line ministries and other project authorities can appoint
Transaction Advisors by either seeking a financial bid from the pre-qualified
Transaction Advisors empanelled by Department of Economic Affairs or after
following the process of evaluation of qualifications and financial bid of the
applicants. Furthermore, appointment of Transaction Advisors from this panel.
or otherwise, has no linkage to the Viability Gap Funding or the proposed India
Infrastructure Project Development Fund of the Government of India.

Department of Economic Affairs, Ministry of Finance, Government of India
expressly disclaims any and all warranties, express or implied, with respect to
the service or any materials and products provided by the transaction advisers.
In no event shall Department of Economic Affairs, Ministry of Finance,
Government of India be liable for any direct, indirect, incidental, punitive, or
consequential damages of any kind whatsoever with respect to the service,
provided by the transaction advisers. | '

(59)




Teansaction advisers for PPP projects: A guide for use of the panel

Table of Contents

L INTRODUCTION oottt 1

3 ROLE OF THE PANEL st 3

3 STEP-BY-STEP GUIDE..o.vooesessosamssssomsssmssississsssscssnins &

4 LIST OF PANEL MEMBERS oooooocoremssrsssmesmssss st 12

5 CONTACT INFORMATION v oottt 16
~ o (60)




‘Transaction advisers for PPP projects: A guide for use of the panel

1 Introduction

1.1 The Government of India has announced its intention to create an enabling
environment for private investment in infrastructure. The Government of India
has established the Committee on Ir frastructure under the chairmanship of the
Prime Minister of India to suppcrt this policy. The Government has also
established a scheme for financial support to Public Private Partnerships (PPPs)
where there is a gap between revenues which can be raised from user charges
and the funds required. -

1.2 Implementation of this policy will require that the agencies concerned at
central, state and ‘municipal government level have access to appropriate
advisory support for the implementation of PPP transactions.

13  There has been a demand from some of the State Governments and its
agencies_raised in _different fora for assistance in short-listing transaction
advisers/consultants to eliminate delays in creation of shelf of projects and to
“prevenit hiring of transaction advisors/consultants on nomination basis.

“14  In response to this demand, the Government of India has established a
panel of pre-qualified Transaction Advisers, hereinafter referred to as Panel. The

Panel has the following characteristics:

e The Government has pre-qualified those firms who it has assessed are the
most suitable for providing this advice, rather than pre-qualifying all
firms who pass a minimum threshold. ‘

' This Panel is available to ail central, state and municipal governments
who are undertaking or intending to undertake PPP transactions
However, it is advisable to procure financial, legal and technical expertise
separately in the case of large projects such as port development or
airport development projects where the project cost is very high.

s Panel members have skills and experience to provide both
commerdial/financial and legal services in support of PPP transactions.
‘The possible scope of such services is described in section 3. Whero

specialist technical advice related to the sector concerned is required, this
should be separately procured.

s Panel applicants have already been assessed as capable of providing
transaction management services.@ubsequent appointment by the

central, state and municipal government agencies should be on the basis

5!':&; Hnanclai proposal, apaliist & JOfTI BCOPE OT WOTR. )

o Firms/ Consortia on the Panel will contf#ct directly with the Sponsoring
Authorities concerned for provision of transaction management services.
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T

DEA should however be kept informed on the use being made of the
Panel, and the performance of Panel members. '

* The transactions may arise in urban waste-management, water, public
transport, highways, education and health. However, use of the Panel is
.not restrictéd to these sectors

1.5 This Users’ kuide describes the processes and the tasks involved in

- appointing a transaction adviser for a PPP transaction using the Panel. Projects

may be implemented Government Departments, project units, or agencies.
These are collectively referred to as Sponsoring Authorities in this document.

(62) —




Transaction advisers for PPP projects: A guide for use of the panel

2 - Role of the Panel

2.1 The Panel is intended to:

o streamline the tendering process for the engagement of transaction
advisers for PPPs;

* enable fast access to firms that have been pre-qualified against relevant
criteria; and

* ensure transparency and accountability through clear definition of the

processes and the role and responsibilities of the agencies and the private
sector.

2.2 All Central, State and municipal government agencies may access the Panel
for the purpose of procuring transaction advisers for PPP projects. -

2.3 Where Sponsoring Authorities are seeking a qﬁote from a Panel member, the
Sponsoring Authority concerned should directly approach those members. A
full listing of Panel members and their contact details is provided in section 4.

2.4 The Panel is valid for a period of two years. During this period Department
of Economic Affairs (DEA) may remove firms from the panel if it concludes that
they have not demonstrated adequate capability of providing the required
services in a professional manner or add new firms, after due diligence. Any

information on-change to panel membership will be made available through
DEA's website- www.pppinindia.com.
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»

3 . Step-by-step guide
3.1 Figure 1 provides a summary of the steps that Sponsoring Authorities
need to take in determining whether the panel is applicable to their

requirements, and (if it is applicable) in appointing panel members to act as
transaction adviser.

Figure 1: Summary of steps in using panel consultants:

Coanfirm proposed
project is eligible

!

Develop specific terms of -
reference fot the

assignment

Y

Determine which panel
members to approach

Y

' Seek financial quote frotm
panel members

v

Fivaluate ptoposals from
panel members

y

Sign contract for provision
of transaction scrvices with
sclected panel member

v

Service commences

‘

Evaluate and rcport
performance to DEA on
performance of selected

piﬂcl luctober

3.2 These steps are detailed below.
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Step 1 :
3.3  Ensure the project meets the eligibility criteria

3.3.1 The Panel has been developed to provide pre-qualified transaction advisers
for small to medium size PPP projects. The first step is to confirm that the
project under consideration is a small to medium size PPP project.

3.3.2 The panel should not generally be used for projects with a capital cost
exceeding around Rs. 250 crore (Rs. 2.5 billion). If the projected capital costs
exceed that level, the panel is unlikely to be appropriate. The panel has sought
integrated offers to provide both commercial/financial and legal advice. Larger
projects will often use separate commeraallﬁnancnal and legal advnsers

3.3.3 The Panel should be used for PPP projects. Broadly defined, a Project is
based on a contract or concession agreement between a Government or

statutory entity. and a private sector company for delivering a service on
payment of user charges. -

" 3.3.4 Prior to using the Panel, the agency should confirm that the project under

consideration meets the following conditions:

o A substantial capital investment (but not exceeding around Rs. 250 crore)
in infrastructure will be required, to provzde the services required under
the project;

¢ Government facilitation is required, whether in purchasing the output,
other direct financial support to the project's viability, or supporting
inputs (such as land acquisition); and

o The concessionaire will be required to f‘mance the project, and recover the
capital costs over time, through user charges/annuities. Typical
concession period is likely to be 15 to 30 years, and in some cases longer.
A contract where the contractor receives payment for the capital cost at

‘an easller stage (such as on successful commissioning) and not based on
life-cycle costs that include maintenance for the period, is not eligible.

The reason for limiting the Panel to projects of this kind is that they raise
distinctive problems in their execution. The Panel of advisers has been selected

on the basis of their capability to advise on projects of this kind, and their
experience in doing so.
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Step 2 ‘
3.4  Develop specific terms of reference for the assignment

3.4.1 The panel is intended as a source of advisers to assist with implementation
of a transaction. The panel is not intended for use for preliminary analysis, for
instance to determine whether the project is viable, and to determine whether it
should be procured through a PPP contract or some other means.

3.4.2 The terms of reference for the assignment should relate to the successful
execution of a PPP transaction. -

3.43 There are many different stages at which the transaction adviser could
become involved, and many different ways of allocating the tasks between the
Sponsoring Authority and the transaction adviser, The transaction adviser
needs to understand clearly what tasks they will undertake and what resources
they will require, in order to provide a financial offer for undertaking the
transaction. The terms of reference should therefore set out both what needs to
- be done, and the supporting inputs that will be provided by the Sponsoring
Authority (or other advisers) and the role that the transaction adviser needs to
play.

344 An indicative list of tasks that could be considered in developing the
terms of reference includes:

* Interaction with the market, or conduct of formal market soundings,
to confirm decisions on scope, timing and packaging of the
transaction; :

* Preparation of bid documents including but not limited to the
Request for Proposals and the Contract for Services (Concession
Agreement);

¢ Preparation of supporting information to assist bidders  in
preparation of their bid, and where relevant creation of a data base
.and management of access to the data base:

* Support to communication with the market and interaction with the
market, including managing and responding to requests for
clarification;

* Preparation of an evaluation plan, assistance with cvaluation and
preparation of evaluation reporis;

»  Asslstalide In Hegotlation Witk oit or more partle JIEIOE R LonLesel
award; i
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* Monitoring and advice on bidder performance against any conditions
precedent to financial close; and ’

* -Management of other advisory inputs, and overall management of
the transaction team, to ensure a successful conclusion.

3.4.5 Panel members have been selected on the basis of their capability and
experience in discharging a lead role in transactions and providing
commercial, financial and legal advice. They are unlikely to have detailed
technical or engineering expertise, Where further technical advice is required,
the technical advisers should be procured separately. The terms of reference
should not indude any tasks (such as detailed design of the technical
specifications) which need to be undertaken by technical specialists. Generally
this task is left to the contracted private party.

Step 3
35  Determine which panel member to approach

3.5.1 The firms/consortia on the Panel have been selected on the basis of their
ability to provide transaction services. This is a skill which is applicable across

all sectors. Where specialist technical expertise is required, this should be
separately procured.

352 There may however be: advantageous to use transaction advisers who
have previously worked in the sector concerned. These advisers may bring a
close familiarity with typical contract arrangements, the potential bidders and
+ other knowledge which assists with undertaking the transaction.

3.5.3 The Panel has therefore sought an indication from panel members of the
sectors in which they have previous experience in undertaking transactions.
Each panel member has indicated whether they have experience in, - i.e,, Urban
waste management, Water, Public transport, Ports, Airports, Highways,
Education and Health. '

3.5.4 These sectors have been selected as ones in which PPP projects are likely to
proceed. However, it is also intended that the panel can be used for other sectors
as PPP projects develop in those sectors.

3.55 Before approaching Panel members, the Sponsoring Authority should
carefully eunsider whetlwr it wishey v yesk advisers witl previvus expertise i
the sector applicable to the Pproject. This will reduce the number of eligible
panel members, and therefore, reduce the number-of competitors.

~ (1) -
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Step 4 : :

3.6 Seek a proposal and financial quote from the selected panel members
3671 Having identified the project for PPP structuring, the Sponsoring
Authority should request a proposal (RFP) from ali or atleast five members _
of the Panel. The RFP should clearly define the tasks to be undertaken by the
transaction adviser, the key deliverables, the timelines and the evaluation
criteria. The REP should also provide background on the project, how it is
currently being managed, and (where relevant} the role of other advisers.

3.6.2 Itis possible to structure the fee in two parts. The first part would be
the lumpsum fee to be quoted by the Transaction Adviser as the financial bid
(the bidding parameter), and would be released against pre-determined
milestones. The second part, as an incentive, could be a predetermined
success fee, payable on the project reaching technical close, i.e. on signing of
the Coneession Agreement by the prospective concessionaire for the PPP
project. The quantum of the success fee, to be recovered from the

* Concessionaire, could be 50-100 percent higher than the cost of transaction
actually incurred by the Transaction Adviser, excluding outsourced work,
expenses incurred by the Sponsoring Authority and similar such costs. The
percentage of retun on the actual cost of transaction (say 50-100 per cent)
should be specified in the RFP to enable the Transaction Adviser to
determine his most competitive, financial bid.

3.6.3 The proposal from the selected panel member should provide a
detailed description of the resources that will be applied to the assignment,
especially adequately experienced personnel, capable of and devoted to the
successful accomplishment of work to be performed under the contract. The
panel member must agree to assign specific individuals to the key positions
and that, once assigned to work under this contract, key personnel shall not
be removed or replaced without written notice to the Authority. If key
personnel are not available for work under this contract for a continuous
period ' excoeding thirty (30) calondar days, or are expected to dovoto
substantially less effort to the work than initially anticipated, the panel
member shall immediately notify the Sponsoring Authority, and shall,.
subject to the concurrence of the Sponsoring Authority, replace such
personnel with personnel of substantially equal ability and qualifications.

3.6.4 The panel member should confirm that there is no conf lict of interest in
taking up this Transaction Advisory assignment. Sponsoring Authorily

- (68) —
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should take an undertaking from the tendering Panel member or consortia,
that they/ their affiliates will not bid for/ rate the same'projects.

36.

5 In case the Panel member is a Consortium, change in composition of

the Consortium shall not be permitted by the Sponsoring Authority.

3.6.

(ii)

6 In short the RFP should contain the following:

A letter of invitation
Information to Consultants regarding the procedure for submission of
proposal

(iii} Terms of Reference (TOR)
(iv)  List of key position whose CV and experience would be evaluated

(v)

Standard formats for financial proposal.

(vi) Proposed contract terms
(vii) Procedure proposed to be followed for midterm review of the °

Step 5
37

371

progress of the work and review of the final draft report.

Evaluate proposals from panel members

The panel members have already been pre-qualified as capable of
providing transaction services. A further technical offer and evaluation is
not required. It is expected that appointment will be on the basis of a
financial evaluation. However, the Sponsoring Authority, while
evaluating should ensure that :

- 3.7.2 The panel member has confirmed its acceptance of the deliverables, has

373

confirmed its capability and resources to meet the deliverables within the
timeline set out in the RFP;

The panel member has confirmed that they face no conflict of interest in
undertaking the assignment. A conflict of interest will arise if the panel
member, Or its parent company, is advising potential bidders for the PPP
project, ar if the panal membaer ar it parent company is considering a
debt or equity involvement in the project or is required to rate the
proposed PPP project. It is, therefore, recommended that the Sponsoring
Authority appointing the transaction advisors should ensure that such a
condlict of interest does not exist or arise.

——— ( 69) JS——
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Step 6
3.8.  Sign a contract with the successful panel member”

3.8.1 Sponsoring Authorities using the Panel should note that they will be the
party contracting with the Panel member. DEA has established the Panel, but
will not be involved in any contracts between Sponsoring Authorities and Panel
members.

3.8.2 After the completion of evaluation process and the selection of the
preferred - panel member the Sponsoring Authorities must send a letter of
appointment together with a contract of engagement.

3.8.3 The Sponsoring Authority will rely on the transaction adviser for
managing the transaction up to the award of the PPP contract. It is of great
importance that the contract clearly se's out:

4

» Therole and functions of the transaction adviser and of other parties, key
deliverables, timelines, and accountabilities;

¢- The basis on which the transaction adviser will be paid.;

* The reporting requirements to ensure the Sponsoring Authority is well
informed on progress on the PPP transaction, and on any issues arising;

and
&

* Probity requirements, including the need to actively monitor any possible
conflicts of interest, and the need to maintain project confidentiality,
supported by a Deed of Confidentiality.

3.8.4 DEA is separately providing advice on standard terms and conditions in a
contract with a transaction adviser.

Step 7
39 Commencement of service

3.9.1 Aftet slgnature of the conteazt, the transaction adviser cun start work.

3.9.2 The Sponsoring Authority should ensure that a full and comprehensive
briefing is provided to the transation adviser, to assist an early and effective
start on the assignment.

d.8.3 Tho Sponsoring Autharity should alsn ensire that ali relevant partics,
including project staff within the Sponsoring Authority itself, other institutions
involved in the project, and other advisers working on the project are informed
of the appointment of the transaction adviser. :

(70) ~7 7
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Step 8
310 Report performance to the DEA contract manager

3.10:1 The Panel has been established by DEA to assist agencies in identifying
and retaining transaction advisers. It is of importance that DEA receives
feedback on the performance of Panel members to ensure the ongoing quality,
and the effectiveness of the Panel arrangement.

3.10.2 Agencies should inform DEA when a Panel member is appointed to
provide transaction services and provide a report on performance after
completion of the transaction adviser’s assigrunent.

(ry
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